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JANUARY, 1966]

COMMENTS

REGIONAL PLANNING--SUBDIVISION

CONTROL-NEW MEXICO'S

NEW MUNICIPAL CODE *-Subdivision control and planning is a
recognized necessity in New Mexico's urban areas. Subdivision control insures that certain minimum standards necessary for health,
safety and adequate living conditions will be maintained within
existing communities. In addition, subdivision control and planning
insures that newly created urban areas will not violate existing community rights.'
State history has demonstrated that the harmonious and coordinated development of real property for urban uses can only be
achieved through strict regulation by qualified planning authorities
operating at the local level. As a relatively undeveloped state possessing large areas of potential urban property, New Mexico is
keenly aware of the fact that subdivision control and planning
statutes must apply not only to real property located within or
adjacent to existing urban areas but also to newly created urban
areas located outside the jurisdiction of existing municipalities. Conversely, New Mexico has found that many real property transactions, which do not involve existing community interests, should not
be subjected to subdivision planning requirements. Various attempts
have been made by the New Mexico legislature to combine these
concepts in subdivision planning statutes. 2 The most recent attempt
* N.M. Stat. Ann. §§ 14-1-1 to 14-56-3 (Supp. 1965).
1. See Frey, Subdivision Control and Planning, 1961 Law Forum 411:
Subdivisions must be controlled, and this controlling process must be preceded by the corporate authorities engaging in the process of planning for
the needs of the total community. Where subdivisions are not controlled, or
inadequately controlled, they may be defective in several major respects.
They may be defective in themselves, in that there are inadequate or badly
designed street systems, lots of inappropriate size, shape, or orientation,
or street and utility improvements short of the minimum standards necessary for health, safety, or desirable living conditions. Subdivisions also may be
defective in relation to the development of adjoining areas, the neighborhood,
or the community as a whole. The streets may be ill-adapted to existing or
required future streets in contiguous areas or the community; the sizes and
arrangements of lots may not be in harmony with the existing or desirable
future character of developments of the neighborhood; the utilities may not
be suitably coordinated in point of location or size with those of adjacent areas.
Ibid.
2. New Mexico's first subdivision planning statutes were enacted by the TwentySixth Legislative Assembly of the Territory of New Mexico in 1884. N.M. Laws
1884, ch. 39, §§ 6, 7. Subsequent legislation concerning subdivision planning was enacted as follows: N.M. Laws 1889, ch. 62, §§ 1-5; N.M. Laws 1907, ch. 22, § 1; N.M.
Laws 1939, ch. 84, §§ 1-5; N.M. Laws 1945, ch. 86, § 1; N.M. Laws 1947, ch. 204,
§§ 1-20; N.M. Laws 1951, ch. 199, §§ 1-3; N.M. Laws 1955, ch. 173, § 1; N.M. Laws
1957, ch. 215, § 1; N.M. Laws 1959, ch. 277, § 1.
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is contained within the subdivision planning and platting section of
the 1965 New Mexico Municipal Code.'
The recently enacted Code represents a combination of modern
urban control concepts and updated versions of former New Mexico statutes. Several major changes in New Mexico law relating
to subdivision planning and platting requirements have resulted
from this combination. 4 The purpose of this Comment is to discuss
those changes as they affect the subdivision of real property in rural
areas of New Mexico.
Before enactment of the Code, a subdivider was generally defined as any party who divided a tract of land into three or more
parcels for the purpose of laying out and selling suburban lots
within the planning jurisdiction of a municipality.5 Under the new
Code, a subdivider is now defined as any person who divides land
into two or more tracts of less than five acres for "the purpose of
sale for building purposes.""
The Code definition does not distinguish between the division of
rural land and the division of land within the planning and platting
jurisdiction of a municipality. According to the Code, the planning
and platting jurisdiction of a municipality whose population exceeds
3. The Municipal Code was enacted by the Twenty-Seventh Legislature of New
Mexico in 1965 and became effective on July 1, 1965. N.M. Stat. Ann. § 14-56-3
(Supp. 1965).
4. The Code's subdivision planning and platting sections appear as N.M. Stat.
Ann. §§ 14-19-1 to -14 (Supp. 1965).
5. No overall definition of the term "subdivider" or the term "subdivision" appeared in former New Mexico statutes related to subdivision planning and platting.
However, N.M. Laws 1889, ch. 62, § 1, repealed by N.M. Laws 1965, ch. 300, § 595, at
382, provided:
Every owner or proprietor of any tract or parcel of land, who has heretofore subdivided, or shall hereafter subdivide the same into three or more
parts, for the purpose of laying out any city or village, or any addition thereto
or any part thereof, or suburban lots shall cause a plat of such subdivision
with reference to known or permanent monuments, to be made. ...
6. N.M. Stat. Ann. § 14-19-1 (Supp. 1965):
'Subdivide' or 'subdivision' means the division of land into two [2] or more
parts by platting or by metes and bounds description into tracts of less than
five [5] acres for the purpose of:
A. Sale for building purposes;
B. Laying out a municipality or any part thereof;
C. Adding to a municipality;
D. Laying out suburban lots; or
E. Resubdivision.
The phrase "for the purpose of . . . sale for building purposes" could apparently
be applied to any tract of real property in the state, regardless of its location and
use as long as the use includes the construction of a building.
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25,000 includes all territory within five miles of its boundary; the
planning and platting jurisdiction of a municipality of less than 25,000 population includes all territory within three miles of its boundary. The planning and platting jurisdiction of a county includes all
territory of the county not within the boundary of a municipality.
Concurrent county and municipality jurisdiction exists over all territory within the three- and five-mile extensions to municipal boundaries.7 The draftsmen of the Code have also changed the lot quantity
requirement from three lots to two lots," and the purpose requirement from "building development" to "building purposes." These
three major changes have extended the jurisdiction of the Code to
reach many land transactions which would not have been affected
by former subdivision statutes. An examination of the requirements
and expenses imposed upon any individual classified as a subdivider demonstrates the prospective significance of these changes
in the Code.
Any person desiring to "subdivide" real property is required to
have a plat of the proposed subdivision prepared by a surveyor
licensed and registered in New Mexico.' Naturally, the expense
of having a plat prepared by a licensed surveyor will vary according to the topography of the land to be surveyed. Standard rates
for land surveys in New Mexico have not been established. However, a poll of land surveyors located in Bernalillo County reveals
that a survey crew costs approximately $16 per hour, that these
7. N.M. Stat. Ann. § 14-19-5 (Supp. 1965).
8. See notes 5 & 6 supra. A two-lot requirement was applied in the former statutes
to all incorporated cities, towns and villages having a population of more than 50,000.
N.M. Laws 1951, ch. 199, § 1, repealed by N.M. Laws 1965, ch. 300, § 595, at 382. The
Code's draftsmen not only changed the lot quantity requirement, but also added the
"tracts of less than five [5] acres" restriction. This change will create more problems
than it solves. The draftsmen of this statute were attempting to prevent the circumvention of subdivision planning and platting requirements by the division of land into
two parts at a time (the former subdivision planning and platting statutes applied only
to the division of land into 3 parts.) A word-for-word interpretation of this statute
indicates that all the land to be subdivided in any particular situation must be divided
into tracts of "less than five [5] acres" for the statute to apply. Litigation could arise
under this definition concerning attempts to circumvent the Code's subdivision planning and platting statutes by deliberately making one lot in a subdivision larger than
five acres.
9. The term "building development" appeared in N.M. Laws 1947, ch. 204, § 1,
repealed by N.M. Laws 1965, ch. 300, § 595, at 382. All terms used in the former
statutes connoted creation or expansion of an urban area. The term "building purposes" is much broader in scope and conceivably could apply to any type of building
construction, including barns, garages, or even spacious dog houses.
10. N.M. Stat. Ann. § 14-19-2 (Supp. 1965).
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crews are paid during travel to and from the area to be surveyed,
and that office labor expenses are approximately $8 per hour. According to these figures, it is reasonable to estimate that the total
cost of a plat for ten acres of rural land will vary between $200 and
$1000.11 Once a plat has been made, it must be approved by the
proper authorities. If the real estate to be subdivided lies within
the platting jurisdiction of a county,' 2 approval must be given by
the board of county commissioners.'3 If the land lies within the
platting jurisdiction of a municipality, approval must be obtained
from the municipal planning authority. 1 4 If the land in question
is located within the concurrent platting jurisdictions of a county
and a municipality, both the board of county commissioners of the
county and the planning authority of the municipality must approve
the plat. 5 Finally, all plats must be acknowledged and filed in the
office of the county clerk.'
The foregoing platting requirements are justifiable when applied
to the subdivision of real property for the purpose of creating
building lots in urban areas where community interests are involved,
and where platting costs may easily be transferred to purchasers.
However, these requirements present a severe limitation to the
alienability of rural land which is not being subdivided for urban
purposes. Platting costs alone could severely limit the sale of rural
land possessing relatively little value. A necessity for requiring a
rural landowner to comply with municipal planning and platting
requirements exists only when the rural acreage is to be converted
into building lots, streets, alleys and other urban facilities. The
subdivision planning and platting sections of the New Mexico Municipal Code should be amended to apply only to these situations.
Other sales of rural property should be exempted from planning
and platting requirements.
The most important feature of the subdivision section of the
Code is its penalty provision. It provides:
No person shall sell, transfer or agree to sell any lot in a subdivision
unless a plat of the subdivision with the proper endorsement is filed in
11. According to these figures, a plat requiring a minimum of 8 hours of field
labor, 3 hours of travel time, and one day of office labor would cost $240.
12. See note 7 supra.
13. N.M. Stat. Ann. § 14-19-6 (Supp. 1965).
14. N.M. Stat. Ann. § 14-19-7 (Supp. 1965).
15. N.M. Stat. Ann. § 14-19-8 (Supp. 1965).
16. N.M. Stat. Ann. § 14-19-9 (Supp. 1965).
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the office of the county
clerk and any such sale, transfer or agree7
ment to sell is void.'

No other state appears to have chosen to enforce its subdivision
statutes by declaring that real property transactions not conducted
in accordance with its planning and platting statutes shall be void.'8
The wisdom of applying this particular penalty clause to rural real
property transactions is questionable, especially in New Mexico,
where the purchase and sale of small plots of real property is a
common occurrence. Although there has not yet been any litigation
in New Mexico concerning this penalty clause, a hypothetical set
of circumstances will demonstrate its possible affect on rural real
property transactions. Suppose that a party, owning 8 acres of
farm land located 50 miles from the nearest municipality, divides
the land into two 4-acre plots. The party sells one plot to a purchaser
as a building site for a farm house and the other plot to another
purchaser as a site for a barn. The seller and the two purchasers,
not knowing that this transaction is classified as a subdivision by
the Code, complete the sale without complying with any of the
Code's subdivision platting requirements. The ownership of one
or both pieces of land could change hands a number of times before
a suit might arise concerning the land. Close analysis of the facts
surrounding the original sale would reveal that the original sale
of the land was not conducted in compliance with the Code and
was therefore void. The original owner would still own the land,
and the only legal remedy available to subsequent purchasers might
be in expensive litigation. It hardly seems that this result is the
most practical or desirable penalty for the original seller's failure
to comply with the Code's subdivision platting requirements. This
result would be in direct conflict with the goals of the penalty
provision. Not only would the statute fail to insure compliance with
planning and platting requirements, but also it would ultimately
benefit the very person who violated it, the original seller. New
17. N.M. Stat. Ann. § 14-19-13 (B) (Supp. 1965). (Emphasis added.) There are
actually two penalty provisions written into the subdivision planning and platting
section of the Code. The other penalty provision reads as follows:
Until a plat has been approved by the planning authority, any official of
a municipality or public utility company who shall serve or connect the land
within the subdivision and within the planning and platting jurisdiction of
a municipality with any public utility such as water, sewer, electric or gas
is guilty of a misdemeanor. A municipality may require any utility connected
in violation of this section to be disconnected.
N.M. Stat. Ann. § 14-19-14 (Supp. 1965).
18. This conclusion is supported by Yokley, The Law of Subdivisions 94-109 (1963).
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Mexico courts have upheld and applied similar penalty provi9 the New Mexico Supreme Court
sions. In McGrail v. Fields,"
held that a party who attempted to sell a plot of real property in
violation of a New Mexico community property statute was still
the owner of the property several years after the unlawful conveyance because the community property statute contained a penalty
clause declaring such unlawful conveyances to be void. It appears
that the Code's provision could produce similar results. A different
penalty must be devised if these irrational and senseless results
are to be avoided.
Several methods are commonly employed by other states to
insure compliance with their subdivision planning and platting statutes. Some states impose a fine on any individual who fails to
comply with planning and platting requirements. 20 Other states
employ a criminal penalty provision.2 1 Michigan enforces its subdivision statutes through a provision declaring any unlawful transaction concerning the subdivision of real property to be voidable
at the option of the purchaser.2 2 A combination of a "voidable"
provision and a criminal penalty provision would be the most desirable solution to New Mexico's enforcement problem in this area.
By making an unlawful transaction voidable at the option of a
purchaser, the purchaser would be able to remove himself from an
unfavorable position created by an unlawful transaction, or the
purchaser could preserve a favorable position by accepting the
transaction as valid. At the same time, society could enforce its
rights against the seller through the use of the criminal penalty
provision.
Application of the subdivision planning and platting sections of
19. 53 N.M. 158, 203 P.2d 1000 (1949). The New Mexico statute involved in
McGrail provides in part as follows:
[A]ny transfer or conveyance attempted to be made of the real property
of the community by either husband or wife alone shall be void and of no
effect ....
N.M. Stat. Ann. § 57-4-3 (1953). See also Jenkins v. Huntsinger, 46 N.M. 168, 125
P.2d 327 (1942).
20. Ala. Code tit. 37, § 800 (1959) ; Colo. Rev. Stat. Ann. § 139-59-16 (1963) ; Ill.
Rev. Stat. ch. 109, § 5 (Smith-Hurd 1952) ; Iowa Code § 409.45 (1949) ; Kan. Gen.
Stat. Ann. § 12-405 (1964); La. Rev. Stat. § 33:114 (1950); Mont. Rev. Codes Ann.
§ 11-610 (1947) ; N.H. Rev. Stat. Ann. § 36:27 (Supp. 1963).
21. N.C. Gen. Stat. § 39-32 (1950) ; Tenn. Code Ann. § 13-606 (1956) ; Tex. Pen.
Code art. 1137h (1961).
22. Mich. Stat. Ann. § 26.508(1) (1953). The statute provides in part:
Any sale of lands subdivided in violation of the provisions of this act,
or any sale of any lot, part of parcel in violation of section 78 of this act, shall
be voidable at the option of the purchaser thereof. . ..
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the New Mexico Municipal Code to rural real property transactions unrelated to urban development is unnecessary and unjust.
Any benefit that might be thus derived is outweighed by the burdens
placed upon parties to these transactions by these statutes. The
New Mexico legislature should take notice of these problems by
amending the Code's subdivision planning and platting sections to
apply only to real property transactions within or adjacent to
municipalities and to transactions concerned with urban development of rural property. Until some action is taken by the legislature, any person dealing in real property transactions, and especially any attorney consulted regarding these transactions, should
give careful attention to the subdivision planning and platting sections of the recently enacted Municipal Code.
TIMOTHY

W. GLIDDEN

